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On May 21, 1997 Ameritech Michigan
("Ameritech") filed an application for authority to
provide in-region interLATA telephone service in Michi-
gan, pursuant to section 271 of the Communications Act of
1934, as amended (the "Act"), 47 U.S.C. § 271. On June
10, 1997, Brooks Fiber Communications of Michigan, Inc.
("Brooks Fiber") filed its opposition (the "Opposition")
to Ameritech’s application. In that Opposition, Brooks
Fiber made numerous factual assertions regarding alleged
deficiencies in Ameritech’s application. (See, e.g.,
Exhibits B, C, G, K, L, M, N and Q). None of these alle-
gations is supported by affidavits or sworn statements
and, accordingly, the Commission should strike the Brooks

Fiber Opposition in its entirety.
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The Commission’s December 6, 1996, Public
Notice established the procedural requirements that apply
to the processing of Section 271 applications.® That
Public Notice required each application to "conform to
the Commission’s general rules relating to applications"
(i.e., 47 C.F.R. 8§ 1.49 and 1.741-1.749), and to include
"an affidavit signed by an officer or duly authorized
employee certifying that all information supplied in the
application is true and accurate."? The Public Notice
did not specifically require that parties opposing the
application also support their factual assertions with
affidavits or verified statements, but such a requirement
is required by any notion of fairness and is explicit
throughout the Commission’s rules governing other types
of license applications.® In fact, the vast majority of
commenters provided affidavits or sworn statements to

support their factual statements.

1

PROCEDURES FOR BELL OPERATING COMPANY APPLICATIONS
UNDER NEW SECTION 271 OF THE COMMUNICATIONS ACT, Public
Notice, FCC 96-469 (rel. Dec. 6, 1996) ("Public Notice").

2 1d. at 3.

' See, e.g., Sections 1.962(g) (allegations of fact in a

petition to deny in private radio license proceeding must
be supported by affidavit, except for those facts of
which official notice must be taken); 1.2108(b) and

(c) (same for spectrum auction rules); 22.130(a) (3) (same
for CMRS licenses); 24.830(a) (3) (same for PCS licenses);
25.154(a) (4) (same for satellite licenses); and
73.3584 (b) (same for broadcast license applications).
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Comments in opposition to an application under
Section 271 are the procedural equivalent of the petition
to deny that is provided for in other licensing proceed-
ings under the Act. For example, Part 63 of the
Commission’s rules, which implements Section 214 of the
Act, contains two such provisions. Sections 63.20(d) and
63.52(c) specifically provide that factual allegations in
a petition to deny an application for international and
domestic authority must be supported by affidavit. This
is particularly important because Section 214 covers
grants of authority for all extensions of existing tele-
phone lines. Section 271 simply covers a subset of the
circumstances covered by Section 214 -- the extension of
a BOC’s domestic lines outside the LATAs in which it pro-
vides local exchange service. Obviously, if a verifi-
cation requirement is imposed in proceedings on applica-
tions for authority to extend intralATA lines, it must
equally be imposed in proceedings involving applications
to extend lines interLATA.

Moreover, basic fairness requires that in any
administrative proceeding the procedural requirements im-
posed on one party should apply with equal force to the
other party. It would be unfair to a Section 271 appli-
cant to allow competitors to attempt to prevent approval
of the application on the basis of hearsay and innuendo.
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The unfairness of relying on unsupported allegations is
compounded by the fact that other parties, particularly
the Antitrust Division of the United States Department of
Justice, have relied on the allegations contained in the
Brooks Fiber Opposition in the comments they have filed
in this proceeding.

The public interest also requires that those
opposing the Section 271 application make at least a
prima facie showing that any information they submit is
reliable. Given the strict 90-day statutory period for
reviewing Section 271 applications, any other rule would
create considerable and unnecessary difficulties for the
Commission. The need to ascertain the reliability of
such claims would undermine this Commission’s ability to
render a decision within that 90-day period.

Finally, Brooks’ unsupported factual assertions
are inextricably intertwined with, and indeed form the
basis for, each of the legal arguments in the Opposition.

Therefore, the Commission should strike the Opposition in

its entirety.
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CONCLUSION

For the reasons set forth above, the Commission

should grant this motion
sition. In addition, it
portions of the comments

on factual assertions in
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and strike Brooks Fiber’s Oppo-
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of any other parties that rely
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